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UNI TED STATES OF AMERI CA
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JOSEPH M DEL BALZO
Acting Adm nistrator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11606
V.

THEODORE A. CONE

Respondent .
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CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge WIlliamE. Fower, Jr., on
July 9, 1991, at the conclusion of an evidentiary hearing.' By
that decision, the law judge affirmed the Adm nistrator's order
revoki ng respondent's conmmercial pilot certificate on an

all egation that he intentionally falsified an application for a

'An excerpt of the hearing transcript, containing the
initial decision, is attached.
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certified flight instructor (CFl) certificate renewal, in
vi ol ation of section 61.59(a)(1) of the Federal Aviation
Regul ations (FAR), 14 C.F.R Part 61.°

A copy of respondent's entire airman record was entered into
evidence. (Admnistrator's Exhibit A-3). According to these
records, respondent has held a pilot certificate since 1965. In
1969, the Adm nistrator suspended respondent's private pil ot
certificate for 90 days. In 1972, following his receipt of a
comercial pilot certificate (Comercial Certificate No.
1633391), respondent applied for a ground instructor certificate.
On that application, he responded to the follow ng questions, as
fol | ows:

M  Have you had an airman certificate deni ed, suspended, or
revoked? "Yes," "'69-90 day-restored."”

N. Do you now hold or have you ever held an FAA Pil ot
Certificate? "Yes."

O Gade? "Comt

P. Certificate Nunber? "1633391"

Q Date issued? "1-27-72"
In 1973, respondent applied to renew his ground instructor

certificate, providing the sane responses to the sane questions

on that application.

’FAR section 61.59(a)(1) provided at the tine of the
i ncident as foll ows:

"§ 61.59 Falsification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or records.

(a) No person may nmake or cause to be made-

(1) Any fraudulent or intentionally fal se statenent on any
application for a certificate, rating, or duplicate thereof,
i ssued under this part...."
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Al'so in 1973, respondent first applied to becone a certified
flight instructor (Certificate Nunber 1633391CFl, page 52 of
Exhibit A-3; the CFl certificate indicates that it is only valid
"when acconpanied by pilot certificate nunber 1633391"). On that
application (Page 64 of A-3), he responded in |ike manner to
simlar questions concerning his enforcenent history.

Respondent applied to renew his CFl certificate in 1974, 1976,
and 1977, and he responded to simlar questions wth the

i nformati on concerning his enforcenent history. In 1979, 1981,
and 1983, respondent again applied for renewal of his CFl, but on
a new FAA Form on whi ch question M concerning an airman's
enforcenent history, had been del et ed.

In 1985, the Adm nistrator issued an order suspending
respondent's commercial pilot certificate from Decenber 16, 1985,
to July 23, 1986. The order indicated that at the end of the
suspensi on, respondent woul d have to successfully conplete an
oral exam nation and flight test to establish his qualifications
to hold a commercial pilot certificate.

On Decenber 11, 1988, respondent filled out FAA Form 8710-1,
whi ch superseded the previous forns he had filled out, and which
now cont ai ned, on the top, a box which respondent checked off
indicating that this was an application for "Reinstatenent of
Flight Instructor Certificate.” On that form respondent replied
to the follow ng questions as follows:

M Do you now hold, or have you ever held an FAA Pil ot

Certificate, "yes"
I f yes, has certificate ever been Suspended or Revoked-"No"



N. G ade - answer omtted.

O Certificate Nunber - "16333391CFI"[sic]

P. Date Issued - "1-13-83"

On the day of his application, respondent was issued a Tenporary
Airman Certificate by an FAA-Designated Flight Exam ner.
According to the exam ner, had respondent indicated that his
comercial pilot certificate had been suspended, he coul d not
have i ssued the Tenporary Airman Certificate wthout at |east
calling the FAA to verify that respondent was entitled to the
certificate.’

I n February, 1989, the FAA's Al rman Records branch notified
the local Flight Standards District Ofice that they questioned
the CFlI renewal because their records did not indicate that
respondent had requalified for his conmmercial pilot certificate
foll owing his suspension.® This notice caused an FAA inspector
to call and question respondent. Respondent replied to the
i nspector's questions by insisting that he construed the
references in the CFl renewal application to be a request for
i nformati on concerning his Flight Instructor Certificate, and

that he did not intend to conceal information concerning his

°Since respondent's airman records erroneously failed to
reflect that his certificate had been restored, the CFl tenporary
certificate may not have been issued.

‘Respondent had successfully conpleted the requirenents of
hi s suspension and his pilot certificate was restored to him at
sone time before his 1988 application for CFl reinstatenent, but
evidence of this fact was mssing fromhis airman records
presumabl y because of an adm nistrative oversight.
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suspension.® The inspector determ ned that respondent, because
of his many years of aviation experience and his numnerous
applications, "should have known" the neaning of the questions on
the form This revocation action ensued.
The | aw judge found that respondent made a fal se statenent

of a material fact, but that he did not commt fraud. 1In his
di scussion of the evidence, the |aw judge indicates that "...I
can rather easily understand how soneone coul d nake an

i nadvertent m stake. How soneone could m sconstrue a particul ar
question. (TR 174)...[but] [t]here is absolutely nothing
anbi guous to nme in those two questions. | do not see or
under st and how t he Respondent could m sconstrue those questions.”
(TR-175). The |l aw judge notes respondent's "experience,
background as a pilot and as a certified flight instructor,"” and
then states that "he did not nmeasure up to that experience when
he made out this application on Decenber 11, 1988." (TR-174).
The | aw judge places great reliance in his initial decision on
Adm nistrator's Exhibit A-1, a copy of FAA Form 8710-1, dated
June 1989, which supersedes the formfilled out by respondent,
but which was accepted into evidence based on the Admi nistrator's
assertion that the formwas substantially the sanme as the one
filled out by respondent. The |law judge also notes in his
analysis that there is no difference between this formand the
one respondent filled out, regarding the crucial questions,

including "M ™" "Do you now hold or have you ever held an FAA

*Respondent did not testify at the hearing.
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pilot certificate?" Not a certified flight instructor
certificate, but a pilot certificate. And the very next question
is, "If yes, has that certificate ever been suspended or revoked?
There is absolutely nothing anbi guous to ne in those two
questions."” (TR-174, 175). Wile finding that Board precedent
requi res revocation of respondent's airman certificate, the | aw
j udge recommends that the Admnistrator permt respondent to
apply for a pilot certificate in less than a year, stating, "I

t hi nk the Respondent is deserving of this because he nay have

m sconstrued the question asking himabout his prior
suspensions.” (TR-179).

Respondent asserts on appeal that the evidence fails to
establish that he intentionally falsified this application.® The
Adm nistrator has filed a brief in reply, urging the Board to
affirmthe revocation order and initial decision.” For the
reasons that follow, we will remand this proceeding to the | aw

judge for additional findings.

*Respondent al so argues that the |aw judge erred in not
di sm ssing the conplaint as stale, since the notice of proposed
certificate action was issued nore than six nonths after the
Adm ni strator becane aware of the alleged violation. Since the
order alleged an act of falsification, it presented an issue of
| ack of qualification. Thus, the |law judge's ruling on the stale
conplaint notion was correct. Admnistrator v. Potanko, NTSB
Order No. EA-3937 (1993).

'Respondent’'s notion to strike the reply brief is frivol ous.
The Adm nistrator tinely filed his reply brief wwth the Board,
but because of a clerical error, addressed the copy sent to
respondent’'s counsel incorrectly. Respondent's counsel
admttedly received the reply brief, but not within 30 days after
service of the appeal brief. 1In the Board's view, the
requi renents of Rule 821.48(d), 49 CFR Part 821, were satisfied
by the Adm nistrator.
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An intentionally false statenment consists of (1) a false
statenent, (2) nmade in reference to a material fact, (3) with

know edge of its falsity. Hart v. Mlucas, 535 F.2d 516 (9th

Cr. 1976). In finding that respondent nade an intentionally
fal se statenent, the | aw judge appears to have given great weight
to the FAA inspector's opinion that a person with respondent's

avi ation experience should have known the neani ng of the question

he answer ed. However, we ruled in Admi nistrator v. Juliao, NTSB

Order No. EA-3087 (1990), that actual know edge is required to
prove an allegation of intentional falsification. W are unable
to determine fromthe initial decision whether the |aw judge
found actual or constructive know edge here.®

Mor eover, in discussing whether respondent actually knew the
nature of the questions put forth in the application, the | aw
judge refers to the application which superseded the one the
Adm ni strator alleges respondent falsified. Thus, when the | aw
judge states that the question asked is about respondent's "pil ot
certificate" and "not a certified flight instructor certificate,"
(TR-175), it is unclear whether he is making a credibility
determ nati on agai nst respondent, or erroneously relying on
i rrel evant evidence.

Finally, although the |aw judge rejected respondent's claim
of inadvertence in his discussion of the evidence and appears to

have rejected the claimthat the question was mi sconstrued (I.D.

*The | aw j udge's deci si on makes reference to overrul ed Board
precedent where constructive know edge of falsity sufficed to
establish intentional falsification.
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at 175), in his closing remarks the | aw judge expresses the
seem ngly inconsistent view that respondent "may have
m sconstrued"” the form Because the respondent cannot be held to
have viol ated the regul ati on unl ess he knew he was answering the
question falsely, we nust remand the case so that the | aw judge

can clarify his findings.

ACCCORDI N&Y, |IT IS ORDERED THAT:

The case is remanded to the | aw judge.

VOGI, Chairman, COUGHLIN, Vice Chairnman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.



